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AHHOTaUNA

Llenb: Bcmamee paccmampusaiomcs 0CHO8Hble NpobriemMbl, CBA3AHHbIE C pacnpocmpaHeHUeM apoumpax;a 8HympeHHUX U MexX0yHapOOHbIX
Ucnamckux puHaHcoseix cnopos 8 Manatizuu. K HUM omHocAm Kak 0cobeHHoCmu npasoeozo pezynuposaHus Manadsuu, uckmoyarouwezo
paspeweHue onpedesieHHbIX kKamezopuli 0es1 8 nopsA0Ke apbumpaxd, mak U omcymcmeaue npasosoli onpedesieHHOCMU NPU NOOYUHeHUU
MpAaHcepaHUYHbIX KOHMPAKMoe 8 cghepe UCIAMCKO20 BAHKUHea HOpMam wapuama. []na 00cmuxeHUs nocmasieHHoU yesu 8 cmamoe He-
06X00UMO pewums ciedyloujue 3a0ayu: 8blA8UMSb, UuMelomcA /iU 8 Manadizuu yupexoeHus, npedocmasasioujue ycayau no apbumpaxHomy
padspeweHuro cnopos 8 cihepe UCIamcKo20 6AHKUH2a; UCC1e008aMb NPUYUHbI HeXedHUA CMOPOH (PUHAHCOB020 Cnopa nepedasams e2o Ha
paspeweHue apbumpaxa; 8bl8UMb OCHOBHbIE NPOBIEMbI Nepedayu MPAaHC2PAaHU4YHO20 PUHAHCOBO20 CNOPA 8 MeXOYHAPOOH®bIU apoumpax;
uccs1e008ame NPAKMUKY MeXX0yHapoOHbIX apbumpaxeli Nno 0aHHOMY 80NPOCY.

MeTtopgonornsa nposegeHus paGOTbI:ﬂaHHaﬂ cmMameoeA 0OCHOBAHA HA CpABHUME/IbHO-NPpAaso8oMmM MemoOde Ucc/1e008aHUS, Komopebili no38o-
J1un 8610e/1UMb OMJIUYUMesIbHble 0CObeHHOCMU hpasoeoeo peeysiuposaHua paspeweHus d?UHGHCOBbIX cnopos Manatizuu.

Pesynbratbl paboTbl: B Hacmoswee spems nonynspu3ayus apbumpaxHozo paspeweHus 8HymMpeHHUX U Mex0yHAPOOHbIX (PUHAHCOBbLIX
cnopoa 8 Manatizuu cmankugaemcs ¢ mpyOHOCMAMU, 8bI38AHHLIMU KAK 8HYMPEHHUMU NPUYUHAMU, MAK U mpaduyuoHHbIM N0OX000M UC-
IGMCKUX 6AHKO8 HA BK/I0YEHUE 8 KOHMPAKMbI 02080PKU 0 NOOYUHEHUU NoloxeHul KoHmpakma npasy Axenuu unu CLUIA o 83aumocessu
€ 02080pKOLi 0 paspewieHuU GUHAHCOBLIX CNOPOB 8 CYOAX U apbUMPAXAX YKA3AHHbIX 20Cy0apcma. Tem He MeHee, MOXHO ¢ 60/1bLol yeepeH-
HOCMb NpednosioXums, 4mo 8c/1ed 3a pazsumuem UCIAmMckozo 6aHKuHaa, 8 Manadsuu nosydum pacnpocmpaHeHue U mak Hassleaembiti
ucnamckul apbumpax.

BbiBoAbl: Mamepuarnsl, U3sioxeHHbie 8 CMAMee, NOKA3bI8AIOM 0CO6YI0 posib ap6UMPAXA 8 pazpeleHuU 8HyMPEeHHUX U MeX0yHapOOHbIX
€nopoa 8 cghepe UCIamckozo 6aHKuHza. lpakmuyeckoe npumeHeHuUe ee pe3yibmamos NO38o/UM CO8EPLIEHCMB08AMb POCCULICKOe 3aKOHO-
damesnbcmeo 8 cihepe paspewieHus PUHAHCOBLIX CNOPOB.

KnioueBble cnoBa: ucsiamckuli 6aHKUHe, apbumpax, uciamckue puHaHcosble ycyau, ucaamcKkue 6aHku, cydebHble npeyedeHmel 8 cihepe
UC/TAMCKO20 (hUHAHCUPOBAHUA
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Abstract

Purpose: the article examines the main problems associated with the extension of arbitration of domestic and international Islamic financial
disputes in Malaysia. These include the specific features of the legal regulation of Malaysia, excluding the resolution of certain categories of cases
by way of arbitration, and the lack of legal certainty in the submission of cross-border contracts in the field of Islamic banking to Sharia law.
To achieve this goal in the article you must accomplish the following tasks: to determine whether there are institutions in Malaysia providing
arbitration services for disputes in the field of Islamic banking; investigate the reasons for the unwillingness of the parties to a financial dispute
to transfer it to arbitration; to identify the main problems of transferring a cross-border financial dispute to international arbitration; to study the
practice of international arbitration on this issue.

Methods: this article is based on an interdisciplinary concept of research, which allowed to distinguish the distinctive features of the legal
regulation of the settlement of financial disputes in Malaysia.

Results: currently the popularization of arbitration permits for domestic and international financial disputes in Malaysia faces difficulties due to
both internal reasons and the traditional approach of Islamic banks to include in contracts the reservation of subordination of the provisions of
the contract to the law of England or the United States in conjunction with the reservation clause financial disputes in the courts and arbitration
of these states. Nevertheless, one can assume with great confidence that, following the development of Islamic banking, so-called Islamic
arbitration will spread in Malaysia.

Conclusions and Relevance: the materials outlined in the article show the special role of arbitration in resolving domestic and international
disputes in the field of Islamic banking. Practical application of its results will improve the Russian legislation in the sphere of resolving financial

disputes.
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BeepeHue

«Mcnamekuint 6aHKuMHM NPoZOMXAeT PACLMPATL CBOE
NPUCYTCTBME B MMPE C KaXAbiM rogom. Mcnamckui
6ankuHr (Islamic Banking) — ato 6ankosckas cucre-
Ma, ocHoBaHHas Ha npuHuunax Lapuara, sanpewo-
IOLLMX B3bICKMBATb MPOLEHTHI. HOC‘-IMTbIBOeTCﬂ OKOJ10
300 ncnamckunx 6arkos B 80 CTPAHAX HA NATU KOHTH-
HeHTax, Tonbko 40% 13 KOTOPbIX OTKPLITH B APABCKMX
cTpaHax, Bknouas pernon Nepcuackoro sanmea. Ta-
KOM BbICOKMI UHTEPEC K MCIIAMCKOMY BAHKUHIY yBe-
nMunBaeT 0bbeM BECNPOLEHTHOTO GUHAHCUPOBAHMS
bonee yem Ha 20% B roa [1]. Tak, k koHuy 2016 ropa
QKTUBbI MCramckoro 6arHkmHra B Manaismm gocturnu
ypoeHsa 27% scel BaHKOBCKOM cuctembl Manaismm.
[To MHEHMIO OBTOPUTETHBLIX NPEACTABUTENEN BNACTH,
ncnamckme GUHaHCH 0becnedneaioT GUHAHCHPOBA-
HME BCex Cnoee 0bLLeCTBA HE3ABUMCMMO OT ybexae-
Huit, pacel 1 nona. o 2000 rona 8 Manaauu cyue-
cTeOBANO BCero 4 ucnamckux 6aHKa, a B HaCTosILLEe
BpPEMS B CTpaHe fencTByeT 27 WMCNAMCKUX GrHaH-
COBbIX yupexaeHun (M3 Hux — 18 6aHkoB), koTopble
npeanaraiot 6onee 100 pasHOBUAHOCTEN MCIIAMCKUX
duHaHcoBbIx NpoaykTos 1 ycnyr. OgHako, kak 6bino
OTMeueHo BO Bpems oTkpuiTua 13-ro Mcnamckoro
®unancosoro Popyma B Kyana-Jlymnyp, muaycrpus
MCIIAMCKMX GUHAHCOB MO-MPEXHEMY CIULLKOM Mana
MO CPABHEHMIO C PA3MEPOM CBOETO NOTEHUMANEHOTO
PbIHKQ, KOTOPbIF BKMIOYAET Gonee MUNNMAPAG My-
cynbMaH Bo Bcem mupe. OpHUM U3 NPensTCTBMi Anst
POCTA MCIAMCKMX GUHAHCOB AIBMSIETCA HEZOCTATOY-
HQOS OCBEAOMIIEHHOCTb OBLLECTBEHHOCTH 06 MCNaM-
CKMX QNbTEPHATUBHBIX cnocobax 6aHKOBCKOro aena,
CTPAXOBOHMS M UHBECTMUMH, A TAKXE — HEXBATKA

KBAIMOUUMPOBAHHLIX CyAeH, apbuTpoB M dkCrep-
To8. [Noguepkusaetcs, uto npasoeas 6asa B chepe
MCIIAMCKOTO PUMHOHCUPOBAHMS TAKXKE LOMXHA ObiTh
yCTOMUMBOM M CTumynmpytowein. B uyactHoctn, me-
XQHW3MbI PA3PELLEHMs CMOPOB AOMKHbI ObiTh Bornee
npPMUCNocobieHsbl K NPUMEHEHWMIO MCIIAMCKUX MPABO-
BbIX HOPM M METOLIOB, HTO6bI U36EXATH OLLIMBOYHBIX U
HEKOPPEKTHbIX CynebHbix pelueHmit [2].

O630p nuTepaTypsl U McCneaoBaHMi. [lpobnemaTu-
KO QnbTEPHATUBHOTO YPEryNMPOBAHUA BUHAHCOBbIX
CNOPOB LENIOM, U B HOCTHOCTU CNOPOB B Cdhepe mc-
NIAMCKOTO BAHKMHIG BCE YaLLe CTOHOBWUTCS Npeame-
TOM 0B6CYXAEHUSA U HAYYHBIX AUCKYCCHIA HO PA3NUYHBIX
YyPOBHSX. YKOA3QHHOM Teme Obil NOCBALLEH A0KNAA
poceuickoro mccnegosatens E.MN. Epmakosoit, coe-
NAHHBIA HO MexayHapoaHoi koHpepeHuun «Cpas-
HUTENbHOE MNPABO M NPOBNEMbl YACTHOMPABOBOIO
perynupoBanusa 8 Poccum n 3apyBexHbiXx CTPaHax»
17.10.2015 [3]. Bonpocsl yperynpoBaHmMs Cnopos
B chepe ncnamckoro GAHKMHIa Bbifn TaKxXe PACCMOo-
TPEHbI B KOMNEKTUBHBIX MOHOTPadUsx «[ paxaaHckui
NPOLECC M IPAXAAHCKOE 30KOHOAATENLCTBO B CTPA-
Hax AsnaTtcko-TuxookeaHckoro pervoHar [4] u «3a-
POXAEHWE M SBOMIOUMA BAHKOBCKOM AEATENBHOCTU B
rOCyAApPCTBAX PASMYHBIX MPABOBLIX CUCTEMY [5]. DM
Xe BOMPOCH QHANU3MPYIOTCA B paae CTATer mana-
3UMCKMX, AHITIMIACKUX, OMEPUKAHCKUX U TYPEUKMX aB-
topos Ada A. A., Dalkilig N., Oseni U.A., Adeyemi
A.A., Zain NRM., u agp. [1, 6].

Marepuansl 1 metogpl. [pencrasnerHas cratea ua-
NOXEHA C MCMONb30OBAHUEM COBOKYMHOCTH METOLOB
TEOPETUYECKOTO U CPABHUTENbHOTO AHANMU3A, A TAK-
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XE METOAOB WM MOAenel paspelieHns GUHAHCOBbIX
cnopoe B cdepe UCAAMCKoro BAHKMHIA rocyaap-
CTBEHHBIMM CYAOMM M apbuTpaxamu. [NonyderHsie B
XOA€ MOArOTOBKM CTATbM QHANUTMYECKME AAHHBIE M
MHOOPMALMOHHBIE MATEPUANbI AOMKHBIM OBPA3OM
0BOBLLEHb M CTPYKTYPUPOBAHBI C TOYKM 3pEHUs 06-
wmx TpeboBaHMi K paspaboTke HayyHO-MeToamue-
CKMX OCHOB MO TEME MCCEAOBAHMS.

Pe3ynbTaTthl uccnegoBanmm

XoTq, NO yTBEPXAEHMIO MANA3UNCKMX NPABOBENOB,
GOMbLMHCTBO NOCTABLUMKOB (GUHAHCOBBIX YCIYT M
ux KnMeHToB B Manaiauu B ciyyae HOpPyLIEHUA KOH-
TPAKTHbIX 06A3ATENLCTB, KK NPABKN0, 06palLaloTca
B FOCYAQPCTBEHHbBIE Cydbl, O HE K QNbTEPHATMBHBIM
cnocobam paspelleHmns CnopoB, rOCYyAApPCTBO OK-
TUBHO BHEAPAET U NPONAraHAMPYET TaKME Cnocobbl
paspeleHms GUHAHCOBbIX CNOPOB KAK NEPEroBopbl,
apbutpax, meamaumio, kasu-cya u ap. Oxuaaercs,
4TO KOHCONMAAUMS MPABUTENbCTBEHHBIX MHWLMATMB
NPMBEOET K YCTONUMBOM NPAKTUKE B chepe paspelle-
HUs GUHAHCOBLIX Cropoe [6].

K yupexpeHuam, npeaocTaBnsiowmMm Takue ycmyru,
oTHocaTcs: LleHtp meamaumnm npu Beicokom Cyae Ky-
ana-Jlymnyp (Kuala Lumpur Court Mediation Centre
— KLCMC) [7], PervionanbHbit ueHtp apbutpaxa
Kyana-Jlymnyp (Kuala Lumpur Regional Centre for
Arbitration — KLRCA) [8], ®PuraHcosbin ombyacmeH
(Ombudsman for Financial Services) [9] v HenasHO
cospannbiit Llentp paspelenuns cnopoe B obnactu
ueHHbix 6ymar (Securities Industry Dispute Resolution
Centre — SIDREC) [10]. BonbluMHCTBO yKQ3QHHbIX
BbILLE YYPEXAEHMI NPEMIAraeT CTOPOHAM Copa Me-
AMALMIO MAM KBA3W-CY, B KQUECTBE QNbTEPHATUBHbIX
METOLOB PA3PELLEHU CNOPA, u ToMNbko PervoHars-
Hbilt uenTp apbutpaxa Kyana-Slymnyp umeer & ceo-
eM apceHane KAk BHYTPEHHWM, TaK M MEXAyHAPOA-
HbIM apBUTPaX.

B GonbwmHCTBE Cyy0es MMEHHO CyObLEKTUMBHOE OT-
HOLLEHWE CTOPOH K apBUTPAXy CTAHOBMUTCS Henpe-
OLONMMON NPOBNEMON HO MYTH PASBUTUS ANLTEPHA-
TMBHbIX CNOCOBOB pPa3pELLEHUs CNOPOB, eCiM pedb
uaet 06 ucnamckom GankuHre. OCHOBOM KOXAOM
GUHAHCOBOM CAEMNKM ABASETCA KOHTPAKT, NPeanara-
eMblit 6aHKOM. B GonblumHCTBE Criydaes y KMeHToB
BaHka HeT BIBOPA, KPOME KAK MPUHATL Mpensapu-
TENbHO MOArOTOBNEHHOE KOMMEpPYeCcKoe cornalue-
HUE, KOTOPOE CTAHOBWTCA OOA3ATENbHLIM S HMX
npwu ero noanucaHmm. OroBopka O IOPUCAUKLMM rOCy-
AOQPCTBEHHOIO CyfQ, COAEPXALLOsACs B 6ONbLUMHCTBE
MCNAMCKUX GUHAHCOBLIX KOHTPAKTOB B Manaitamu,
ABNAETCS OCHOBHbIM GAKTOPOM, ONPERENSIOLLMM CMO-
cob paspelleHns Cnopa, BLHITEKAIOWEro U3 TAKOro
norosopa. B 2012 rogy manasuiickuit uccnepgosaTens
Xakmum 9ko6 (Hakimah Yaakob) nposen onpoc ansa

«Global Islamic Finance Report» cpean 10 mcnam-
ckux 6aHkoB M 12 MCNIAMCKMX CTPOXOBbLIX BPOKEpPOB
8 Kyana-Jlymnyp v BeisiBun, 4to HM 04HO PUHAHCOBOE
YYPEXLEHUE HUKOTAA HE BKIIOYANO B CBOM GUHAHCO-
Bble KOHTPOKTH OrOBOPKY OO anbTEPHATMBHOM pac-
CMOTPEHMM CMNOPA, NPEANOYNTAs NEPELaBATbL CNOPb
HO paspelueHue rocyaapcteerHoro cyaa [11].

Manasuiickne aBTOPbI HA3LIBAKOT MPUYMHBLI HEXENa-
HUS CTOPOH PUHAHCOBOTO CMOPA NEPEaBaTh €ro Ha
paspelleHne apbutpaxa [6].

C opHOM CTOPOHbI, BONMBLIMHCTBO CyaebHbIX MCKOB
OCHOBAHO HQ MPOCPOYKE NAATEXENH N0 GUHAHCOBLIM
06930TENbCTBAM, A€ BPEMA AEACTBUTENLHO UrpaeT
OCHOBHYIO Pofb. MHOMMeE cnamckme 6aHku He XOTaT
obpawlaTbes B apbuTpax BMecTo cynebHoro pasbu-
PATENLCTBA, NOCKOMbKY BPEMEHHOM bakTop MMmeeT
ANa HUX CyLLeCTBEHHOE 3HAYEeHUE.

C napyroi ctopoHbl, 6OMbLMHCTBO MCIAMCKMX bu-
HAHCOBbLIX NMPOAYKTOB CBA3AHbLI C 3AQJIOXEHHbIMU QK-
TMBAMMU. (3aNOXEHHbIE OKTUBBI — 3TO OKTUBLI 3A5IOMO-
[aTens, KOTopble B MOMEHT MOANMCAHMA AOrOBOPA
HOXOAATCH UM ByayT HOXOAMTCS HA cyeTe B GaHke,
nmbo 6yayT otHocuTca K cyety B 6arke) [12]. Cyneb-
HbI QKT O NPOAAXE 3QSIOXEHHOTO AKTMBA B Cllyyde
HEBbIMNONHEHUA O6ﬂ30TeﬂbCTB MOXeT 6bITb BblHECEH
Tonbko Beicokum cynom (High Court). JanHoe sako-
HOOATENbHOE MONIOXEHWE TAKXE He CnocobCTByeT
NoNynspHOCTH apBUTPaxa.

Kpome Toro, CTopoHbl MCXOAAT M3 TOTO, YTO B Crly-
yae paspelteHus GUHAHCOBOTO CNopa apbUTPaxem
apBUTPbI, 3ATPOHYB BOMPOC O MPUMEHEHMM HOPM
Wapuarta, pomxHel 6yayT o6patMThCa 30 pA3bAcHe-
Huem 8 Koncynsratuereii Coset Lapuara (SharT’ah
advisory Council = SAC), uto moxeT nosneyb 30 Co-
6ot fononHuTensHbie dpuHaHcosbie pacxoasl [3]. Cr.
56 3akona o LentpansHom 6arke Manaisum 2009
ropa npegoctaenseT KoHCynsTATMBHOMY COBETY
LLapuata nonHomouus [aBaTs 06s3aTENbHbIE PA3b-
ACHEHMS MO BOMPOCAM npumeHerus Hopm LLapuarta
LO BbIHECEHMs pelueHus cynom wnm apbutpom: «(1)
Ecin B niobom pasbupatenscrse, KACAOWEMCS MC-
NAMCKOro GpMHAHCOBOTrO BUaHeca, B NioBoM cyae uiu
apbuTpaxe Bo3HWMKAET NoBOK BONPOC, KACAIOLLMICS
npumeHenns Hopm LLapuara, To cymba unu apbutp
B 30BMCMMOCTM OT OBCTOATENLCTB [OMKHBI a) Npu-
HUMQTb BO BHUMAHKWE NoBbe ONyBAMKOBAHHbBIE NO-
cranosnenus SAC; unu (6) HanpPABUTL 3TOT BONPOC B
SAC ans ero pewenums» [13].

M HaKOHeL, CUMTAETCH, YTO, XOTS HE BCE CYAbM rpaXx-
LOHCKMX CYAOB CBEAyLUM B BOMPOCAX LIAPMATA W UC-
NAMCKMX GUHAHCOB, eLle ClIoXHee HaMTM apOuTpos,
KOTOpblE UMEIOT 3HaHMS O Hopmax LLapuara, a Tak-
X€ NPAKTUYECKMI OMBIT PA3PELLEHMS CNOPOB B 06na-
CTU UCNIAMCKUX PUHAHCOB.
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CoBeplueHHO o4eBMaHO, 4TO B Bonbluel CTeneHu
YKA3AHHBIE MPMYMHBI OTKA3Q CTOPOH (GUHAHCOBOTO
cnopa ot obpalleHns B apBUTPAaX Henb3s NPU3HATbL
COOTBETCTBYIOLMMK  fiercTeuTensHocTH.  OTMETUM,
YTO HO [JQHHBIH MOMEHT OOMBLIMHCTBO M3BECTHBIX
apbUTPOB MO Cropam B 06AACTU UCIAMCKOTO du-
HOHCMPOBAHMS B PernoHansHom ueHTpe apbutpaxa
Kyana-Slymnyp (KLRCA) sensiotcs, nnbo Bbisummm cy-
AbSIMU FPAXAAHCKOTO Cya, MO0 IOPUCTAMM, KOTOPLIE
MMEIOT BOMbLION MPAKTUYECKUIA OMBIT B 3TON cdhepe
u B npumereHun Hopm Lapuata [4]. KLRCA umeet
cneunanbHbit ApbutpaxHseiit Pernament o paccmo-
TPEHUU BHYTPEHHUX CMOPOB B OBNACTU MCIIAMCKOTO
BaHKMHra U ucnamckux durancossix yenyr 2007 .
(Islamic Banking and Financial Services Arbitration
Rules) [14], cneunanshbiit PernamerT o paccmoTtpe-
HUM BHYTPEHHMX M MEXAYHOPOOHbLIX CNOpos B 06-
nactu ucnamekoro apbutpaxa 2012 r. 8 peaakumu
2017 r. (KLRCA i-Arbitration Rules) [15], a Takxe Pe-
rnameHT 06 yckopeHHom paspetueHmm cnopos 2010
r. 8 penakunn 2012 r. (KLRCA Fast Track Rules) [16].
AMepuKaHckuit uccnenosatens Auaga MakTta yteepx-
naet, 4to B Manaitauu B nopsaake apbutpaxa GuHaH-
cosble cropsl paccmatpusaiotcs Ha 33% 6bicTpee,
4em B nopsake cynebHoro pasbupaTenscTea: Cpeq-
HEe BPeMsi OT MOMEHTA MOAAYM MCKA A0 MONyYEeHUs
pelweHuns coctaensno 16,5 mecaues B apbutpaxe,
a B rocypapcreeHHom cyae — 25 mecaues [17]. Tem
He MeHee, npasuTensCcTey Manaisum ewe npuaercs
NPUNOXMTb 3HAUMTENBHBIE YCHUIMSA 1S USMEHEHUS HO-
CTPOEHUM U TPAAWMUMOHHBIX B3rMSLOB MANA3UACKOTO
obLecTBa Ha apBUTPAX U APYrMe ANbTEPHATUMBHbLIE
METOfibl PA3PELLEHUS CMOPOB, MOCKOSLKY UCIIAMCKME
DUHAHCOBBIE YUPEXAEHMS UMEIOT KOHCEPBATMBHYIO
BusHEC-MOaENb U CUCTEMY YNpaBneHus puckamu [ 18].

OcHosHOM Npobnemoit nepeaaym TPAHCTPAHUYHOTO
OUHAHCOBOrO CMOPA B MEXAYHAPOLHbINM APOUTPAX B
Manaismm BuauTcs onpeenexmne NpUMeHMMoro npa-
Ba. [Mockonbky MCnamckast GUHAHCOBAS MHLAYCTPUS
CTOHOBUTCS Bonee CNoXHOM M rMobanbHOM, Cnopsl,
BLITEKQIOLLME M3 COMALLEHUA B PAMKAX UCIIAMCKOTO
BaHKMHIQ, CTaHOBATCH BCe Honee pacnpOCTPAHEH-
HeiMu. Cpeam npobriem, KOTopbie NO-MPEXHEMY CTOST
nepes UCNamckoi GUHAHCOBOM CUCTEMOM, ABNSETCS
OTCYTCTBME MPABOBOM OMPEAENEHHOCTU MNPU NOAUYM-
HEHWMU GUHAHCOBOTO CMOPA HOPMOM LLAPWATA, MO-
CKOMbKY UCITAM HE SBASETCA HOLMOHAIbHOM NPABOBOWM
CUCTEMOM  KAKOTO-MOO  rOCynapCTBA, CyLLECTBYeT
PA3NMYHOE TONMKOBOAHME B PA3HLIX HAMPABAEHMSX
LWAPUATA; KAK MPUYUHA M OLHOBPEMEHHO CNeacTsue
— OTCYTCTBYIOT €4MHbIE NMOAXOAbI K BUAEHUIO TOTO MM
uHoro sonpoca [17].

B TeueHne anuTensHOro BpemeHu npu BO3HMKHOBE-
HUM CMOPA CTOPOHbBI UCIAMCKMX GUHAHCOBBIX KOH-
TPAKTOB MOZUMHSAM KOHTPAKTH NPaBy AHIIMM Unu
npasy CLUA, suibupas u cooteeTcTBylOLME OPUC-

AMKLUMM AN pa3peLleHus TaKoro cnopa. Takas 6us-
HEC-CTPATErMs MCIIAMCKMX BUHAHCOBBIX YUPEXAEHMM
AENCTBYET M B HOCTOSILLEE BPEMS, TOTAA KOK OObIYHbIE
BAHKOBCKME CTPYKTYPbI UCMONB3YIOT A11s CBOWX Lene
W TOCYAOPCTBEHHbIE CyAbl M apBUTPAX, MOCKOMbLKY
06e CUCTEMBI AEMOHCTPUPYIOT «XOPOLLYIO MPEAcKa-
3yemocTb» (a good measure of predictability) B BbiHe-
CEHUM PeLUEHUI MO GUHAHCOBBIM CMOPAM, O PELLEHWS!
QHTIIMMCKMX 1 OMEPUKAHCKMX FOCYAAPCTBEHHbIX CYLOB
1 apBUTPAXKEN NPUSHAKOTCS U UCTIONHAIOTCA BO BCEM
Mupe. Takoe nonoxeHwne, kak otmedaeT Auga Mai-
TA, CBA3QHO C 3ATAXKHLIM CKEMTULM3MOM MCIIAMCKMX
bUHAHCOBLIX MHCTUTYTOB B OTHOLLEHWMM ApOUTPOX-
HOro Pa3BMPATENLCTBA MO BOMPOCAM, CBA3AHHbLIM C
LLlapuatom, B pesynstaTe cTapbix QpOUTRAXHBIX gen
No HebTAHBIM KOHLECCHAM.

B noneitke nogunHUTE MEXAYHAPOLHbLIE PUHAHCOBLIE
KoHTpakTel npuHumnam Lapuarta, ncnamckme du-
HOHCOBbIE YYPEXAEHMUSI CTANU BKIOYATL B KOHTPOKT
CChInkKM Ha Mcnam Kak Ha NPaBo, MPUMEHMMOE K AAH-
HOM KOHTpakTy (a reference to Islamic Law). Hanpu-
Mep, B 3HAMeHWUTOM cyaebHom npeueneHTe «Shamil
Bank of Bahrain v. Beximco Pharmaceuticals» (neno
«Shamil») B Tekct ¢duHaHcoBOro KoHTpakTa 6bina
BKITIOYEHO OrOBOPKA CMELYIOLLErO COLEPXAHUA: KHA-
CTOSILLMI KOHTPOKT PEryfMpyeTcst u TONKYeTcs B CO-
oTseTCTBKK C npuHumnamu LLlaprara u nonoxerusmu
3akoHoaaTensctea AHrmum» [19].

Ho takas npaktuka okasanack 6ecnnogHoi. Beico-
KMIA Cyn, AHMIUKM, O BMNOCNEACTBMM M ANennaumOHHbIN
Cyn AHIIUM OTKNOHUIM APTYMEHTbI OTBETYMKA, CChl-
natouterocs Ha Hapywerue npuHumnos LLapuarta.
OcHoBHOS 3ALLMTA, BLIABMHYTAS OTBETYMKOM, 3AKIHO-
4aNACh B TOM, 4TO MONOXEHWS GPUHAHCOBOTO KOHTPOK-
Ta dakTnueckn He cootseTcTeoBany Hopmam LLapu-
aTa, NOCKONbKY, B AENCTBUTENBHOCTM, KOHTPAKT Bbisl
30MACKMPOBAHHBIM KPEAUTHBIM [LOTOBOPOM C Mpef-
YCMOTPEHHbBIMM B HEM MPOLIEHTAMM 30 NONb30OBAHME
KPEAMTOM. AHIIIMIACKUI CYA NOCTAHOBMII, YTO OrOBOP-
KQ O MPUMEHMMOM NPABE — 3TO CCIKA TOMbKO HA OH-
TMIACKUIA 30KOH. [103TOMY 3QLLUMTA, OCHOBAHHAS HA
YTBEPXAEHUM O TOM, YTO KOHTPOKT — 3TO 30MACKMPO-
BAHHbIA KPEAMTHBIM JOTOBOP, KOTOPbLIN NPOTUBOPEYUNT
npuHumnnam Lapwuara, He yaanacs [20]. Cyawl corna-
CUMANCb C AOBOAOMM OTBETYMKA O HECOBMIOAEHNM UCT-
uom npwmHumnos LWa puarta, Ho noctaHoBuMK, 4TO B
paHHOM crniydae npuHumnsl Lapuata He moryT BbiTh
MPUMEHUMBI K KOHTPAKTY. [TOAX0A, MCNONb30BAHHbIN
B 3TOM C/y4de, yCTAHOBWIA NPELEAEHT QHIIIMMCKMX Cy-
AOB B OTHOLLEHWU NPABA, MPUMEHUMOTO K MCIIOMCKO-
My GUHAHCUPOBAHUIO. AHIIIMIACKME CyAbl HE NO3BONST
BOMKHUKY M36EXATb MM OTCPOYUTL MAATEX MPOCTO
HQ OCHOBQHMM 3ARBNEHMS OTBETYMKA O TOM, YTO COOT-
BETCTBYIOLLME AOrOBOPHbIE MOMOXEHWS HE ABASIOTCS
coBmecTMbIMM € Hopmamu Lapuara [21].
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HaHHbil nogxon 661 NOCNEN0BATENEHO NOAAEPXAH
NOCNenyoLMMH CyaebHBIMU PELLIEHMSIMM, B 4ACTHO-
ct, pewennem Bricokoro cyna Anrnmm 2009 r. no
neny «Dar v. Blom» [22]. Tak, Blom Developments
Bank Sal (Blom), sapeructpuposantbit 8 JlueaHe,
pasmectun ase cymmbl (10 mnn. gonn. CLUA uw 1,5
miH. gonn. CLUA) B uHsectuumoHHomM komnaruu Dar
(TID), sapervctpuposarHoi B Kyseiite, nocpeactsom
neyx caenok Bakana (Wakala). Bakana — sto tvn
QreHTCKOro COormMaierus, oBblYHO MCMOMb3YEMOro B
TPAH3AKLUMAX MCIAMCKOTO duHaHcnpoBanus. K koHuy
2008 roga ans Blom crano ouesuaHo, uto y TID so3-
HUKIWM GUHAHCOBbLIE TPYAHOCTH, M Blom obpatuncs ¢
nckom B Boicokmit cya AHrnmu ¢ npockboit paccmo-
TPETb CNOP B YNPOLLEHHOM (CyMMapHOM) nopsake. B
oT3biBe Ha uck TID yTeepxaan, yto koHTpakT Bakana
ABMAETCS 3AMACKMPOBAHHBIM MPOLEHTHBIM 1ENO3M-
TOM, 4TO He cooTeeTcTeyeT npwuHumnom LLlapuara,
M MNOSTOMY KOHTPOKT SIBSAETCS HELEMCTBUTENbHBIM.
MIMEHHO 3TOT QPryMeHT Bbi3BAN 03060YEHHOCTb HA
ncnamckom puHaHcosom peidke [20]. Cyn otkasan-
ca obcyxaath Npobiemy COOTBETCTBMA KOHTPAKTA
Bakana Hopmam LLlapraTa Ha TOM OCHOBQHMU, YTO
HO MOMEHT 3aK/oYeHMs KOHTpakTa Bakana oH 6bin
onobper Koncynstatmerbim Cosetom Lapuara. Bei-
COKMIM cyf, AHIIMKM NPU3HAN, 4TO KOHTPAKT Bakana co-
OTBETCTBYET HOPMAM AENCTBYIOLLErO 30KOHOAATEMb-
CTBA AHITIMK, U NOSTOMY ABNSETCH AEHCTBUTENbHBIM.

Ha ocHose cynebroro npeueneHta «Dar v. Blomy
AHIMMUMCKUE IOPUCTBI Coenanu BbiIBOA, YTO HAMUNYYLLOA
NPAKTUKG BHIBOPA OrOBOPKM O MPUMEHMMOM NpPa-
B€ B MCIIAMCKMX d)MHOHCOBbIX KOHTPAKTAX AOJMKHA
BbiTh criepyloLweit: 1) KOHTPAKT AOMXEH COmepXaTb
304BNEHNA, YHTO CTOPOHbI y6e)Kﬂ,eHb| B TOM, 4YTO NO-
JIOXEHMA KOHTPAKTA ,ElelZCTBVITeﬂbHO COOTBETCTBYIOT
Hopmam LLlapuarta; 2) koHTpakT gonxeH cogepxats
OroBOPKY, B COOTBETCTBMM C KOTOPOM KAX4AsA CTOPO-
HO COMALLICETCA C TEM, YTO OHA He BYAeT MbITaThCS
OCNapUBATL MPUMEHUMOCTb MONIOXEHUI KOHTPAKTQ
B OYAyLLIEM NO MPUUMHAM HECOBMIOAEHUA MPUHLMMNOB
LLapuata (npegHasHayeHa a8 CO3AAHMA «3CTOM-
nens» («estoppel») B cootBetcTBMM C aHMMIACKMM
npasom); 3) KOHTPAKT [OMXEH COAEPXATb OrOBOPKY
O NPUMMEHUMOM NPABE, KOTOPAS NPELyCMATPUBAET,
4TO KOHTPOKT PEryMpyeTcs TONbKO 3aKOHAMM AH-
run (6e3 ceoinku Ha Hopmel LLlapurara) [20].

B pesynbrare 3ux cynebHbix npeueaeHTos GonbLUmH-
CTBO MCIIAOMCKMX BAHKOB YAANMIM M3 CBOMX MEXIYHA-
POMHbIX KOHTPAKTOB CChifIKy Ha Hopmsl LUapuata, kak
HO MPUMEHMMOE K KOHTPAKTYy Npaso. Y1obsl ceecTtw
K MUHUMYMY tOPMOMYECKUE PUCKM, CBA3AHHBIE C Cy-
Ae6HbIMU MPOLECCOMM B OTHOLIEHMM MCIOMCKMX bu-
HOHCOBbIX MHCTPYMEHTOB, MCIIAMCKME BAHKM NPUHANM
NPAKTUKY BKIIIOYEHKA B JOrOBOPHBIE COMALLEHUS «OT-
KO3Q OT MONOXEHUs O 3ALLMTE LIAPHUATAY. (a «waiver
of Shart’ah defence» clause) [17].

Buisoap!

Mcxops M3 M3NOXEHHOTO BbILLE MOXHO 3AKIIOYMTS,
4TO MOMYNSPUIALUMA PASPELLIEHNS BHYTPEHHMX M MEX-
AYHAPOLHbIX GUHAHCOBLIX CMOPOB NMyTeM ApBUTPaX-
Horo pasbuparensctea 8 Manaisun crankueaercs
C onpepeneHHbIMM TPYAHOCTAMM, BbI3BOHHBIMK KAK
BHYTPEHHUMU NMPUUMHAMM, TOK U TPAAMUMOHHBIM NOA-
XOJOM MCIAOMCKMX 6AHKOB HA BKIIOYEHUE B KOHTPOK-
Thl OFOBOPKM O MOAYMHEHUM MONOXEHWUH KOHTPAKTA
npasy Anrnum mnu CLUA o B3amnmocessu ¢ orosop-
KOM O paspeLueHnn GUHOHCOBLIX CMIOPOB B CyAAX W
ApBUTPAXAX YKA3AHHBIX TOCYAAPCTB. TeM He MeHee,
MHOTUE MCCNENOBATENM CXOHATCA BO MHEHWM, 4TO
BC/E[ 30 PA3BUTUEM UCTIAMCKOTO BAHKMHIA, MOMYYUT
PACMPOCTPAHEHUE M TAK HA3BIBAEMBIM MCIOAMCKMIA
apbuTpax, 4to ByaeT B HOMbLIEN CTENeHU COOTBET-
CTBOBATL MPMPOAE YKA3AHHLIX OTHOLEHMH. U Bepy-
wee MecTo 3aech GyayT 30HUMMATE MMEHHO LEHTPSI
ANbTEPHATUBHOTO Pa3peLleHus cnopos B Mananauu.
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